
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   04/11/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  9:00   CASE#: MSC18-01962 
CASE NAME: LONGMIRE VS. PADGETT 
HEARING ON MOTION TO STRIKE, TAX, OR REDUCE COSTS PER CCP 1032 
FILED BY T. L., N. L. 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to tax costs is denied, for the reasons stated in defendant’s opposition papers. 

 

  

 2.  TIME:  9:00   CASE#: MSC20-00566 
CASE NAME: BENITEZ VS. STILLWATER INSURANCE CO. 
HEARING ON PETITION TO VACATE OR MODIFY APPRAISAL AWARD 
FILED BY STILLWATER INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to May 16, 2022, at 9:00 a.m., in Department 09.  

The Court requests that the parties file supplemental papers on or before April 25, 2022, 

addressing the following matters.  Each side may file a response to the other side’s 

supplemental papers on or before May 2, 2022. 

 1. Defendant’s Submissions To Appraisal Panel. 

 In a letter dated September 24, 2021, the umpire noted that she had received three 

documents from defendant’s appraiser: (1) “Mr. Halpin’s Differences by Trade”; (2) “Mr. Halpin’s 

Dispute Discussion by Trade based upon the 2018/2019 Estimates”; (3) “Mr. Halpin’s eagleview 

area diagram.”  (Defendant’s Exh. 7, p. 3.)  Further, defendant apparently submitted a brief to 

the appraisal panel on September 10, 2021, concerning the need for a “date of loss appraisal.”  

(Kerley Dec., Exh. “B”, p. 1.) 

 The Court requests that defendant submit a supplemental declaration attaching these 

four documents as properly tabbed exhibits.  The Court also requests that defendant discuss the 

following related matters: 

1(a). Why did defendant’s appraiser not submit his own appraisal report? 
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1(b). In plaintiffs’ appraisal, Mr. Bresee states in pertinent part as follows: 

In spite of Mr. Halpin’s assurances to the Umpire that he would 

“diligently work to resolve any disputes” he has essentially refused 

to state separately the actual cash value and loss to each item, 

and as a result placed a $0.00 value on each item making the 

entire claim a dispute between the appraisers and placing a 

significant burden on the Umpire to resolve the differences.  

In essentially refusing to engage with the other Appraiser and 

appraise this loss, his conduct is in violation of his legally 

mandated responsibilities as the Insurers Representative. 

(Defendant’s Exh. 5, p. 9.)  Is this criticism accurate?  If not, what 

evidence is there in the record that defendant’s appraiser participated in 

the appraisal process in a helpful and good faith manner? 

1(c). Why did defendant’s appraiser refuse to sign the appraisal award form 

where indicated, under the heading “I disagree with the above.”  Was 

defendant’s appraiser simply boycotting the appraisal process at that 

point?  (Defendant’s Exh. 15.) 

1(d). What was defendant’s position during the appraisal process as to the 

correct dollar amount of the “date of loss appraisal”?  The Court 

understands that defendant thinks plaintiffs’ figure is too high, but the 

Court does not understand what defendant thinks is the correct dollar 

amount. 

 2. Evidence That The Appraisal Panel Used The Wrong Date. 

 Defendant’s primary argument in support of its motion is that the appraisal panel used 

the date the appraisal was made (December 2021) as the date for calculation of the “Actual 

Cash Value” of plaintiffs’ loss, rather than the date of loss (December 2018).  What evidence of 

this is there in the record?  The following evidence is to the contrary: 

2(a). The appraisal award recites in pertinent part as follows: “The Panel has 

calculated Actual Cash Value in accordance with Insurance Code 2051(a) 

and (b).”  (Defendant’s Exh. 15.)  Is it defendant’s position that the panel 

was being untruthful in this representation?  Or is it defendant’s position 

that an experienced appraiser and a retired judge were unable to 

understand the clear language of the Insurance Code with regard to such 

a basic matter? 

2(b). Defendant’s attorney Michelle L. Burton alleged in pertinent part 

as follows: 

As reflected by the Umpire’s September 24, 2021 letter to the 

parties, a conference call was held, and it was agreed that 

“the date for valuation is the date of loss (December 14, 2018).”  
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Exhibit 7 to Stillwater’s evidence is a true and correct copy of 

this letter. 

(Burton Dec., ¶ 6.)  The umpire’s letter provides in pertinent part 

as follows: 

At the request of counsel, the Panel and counsel participated in a 

conference call on September 16, 2021.  At that time, it was 

agreed by counsel for the parties that the date for valuation is the 

date of loss (December 14, 2018). 

(Defendant’s Exh. 7.)  Is it defendant’s position that the umpire unilaterally 

reneged on this agreement to use the date of loss, without informing the 

parties, at some point between September 24 and December 9, 2021?  

What evidence of this is there in the record? 

2(c). Plaintiffs’ appraiser included in his submission a “spread sheet re 2018 

pricing.”  (Defendant’s Exh. 7, p. 3; Defendant’s Exhibit 5, pp. 19-36.)  Is it 

defendant’s position that this spreadsheet actually shows 2021 pricing 

and not 2018 pricing?  What evidence of this is there in the record? 

 3. Uncorrectable Calculation Error. 

 Defendant’s fallback argument is that a comparatively minor calculation error cannot be 

corrected, and therefore that “[t]he panel needs to start over.”  (Opening Memorandum, p. 17, 

line 3.)  The Court requests that defendant explain its position concerning the following 

related matters: 

3(a). What is the legal authority that making a calculation error is an act in 

excess of an appraisal panel’s jurisdiction, and thus a basis for voiding an 

arbitration award? 

3(b). When defendant states that ““[t]he panel needs to start over,” is defendant 

suggesting that the Court can send this matter back to the same panel to 

correct the alleged calculation error? 

3(c). Why should the Court consider a minor calculation error that defendant 

did not bring to the attention of the arbitration panel so that the panel 

could have corrected it?  Do the doctrines of waiver and estoppel have no 

role in the review of an arbitration award?  Would this not encourage 

parties who are dissatisfied with an appraisal award to sabotage the 

award by waiting to raise minor calculation errors with the trial court 

instead of the appraisal panel? 

3(d). Plaintiffs’ loss was in December 2018, and plaintiffs commenced this 

action in March 2020.  Is it defendant’s position that, as a practical matter, 

it makes sense to throw out the appraisal award and start an entirely new 

appraisal process, at this late date, adding perhaps a year of delay and 
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duplicating the expense of the first appraisal process?  Would doing so 

serve the public policy that arbitration is favored as a speedy and 

inexpensive way to resolve disputes? 

 4. Briefing From Plaintiffs. 

 The Court requests that plaintiffs brief the following matters: 

4(a). Whether the appraisal award includes “Covid 19 related costs,” 

as indicated on the proposed appraisal award forms submitted by 

both sides. 

4(b). Conceptually, how can an appraisal made as of December 2018 include 

“Covid 19 related costs,” given that Covid 19 did not become a problem 

until early 2020?  If the repair work had been done in December 2018, 

there would have been no “Covid 19 related costs.” 

4(c). If correctable calculation errors are apparent on the face of the appraisal 

award, why should the Court not correct those errors? 

 

  

 3.  TIME:  9:00   CASE#: MSL17-03368 
CASE NAME: IVER CAPITAL VS. RICHARDS 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY GILBERT V. RICHARDS 
* TENTATIVE RULING: * 
 
Continued to April 25, 2022 at 9:00 a.m. per request of counsel. 

 

  

 4.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES IN 1st AMENDED COMPLAINT 
FILED BY GEICO CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Continued to 4/25/22 at 9:00 a.m. Dept. 9 by Court. 
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 5.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GEICO CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Continued to 4/25/22 at 9:00 a.m. Dept. 9 by Court. 

 

  

 6.  TIME:  9:00   CASE#: MSL20-01716 
CASE NAME: NICHOLSON VS. DONALDSON 
HEARING ON MOTION TO RECLASSIFY FROM LIMITED TO UNLIMITED 
FILED BY DAVID NICHOLSON 
* TENTATIVE RULING: * 
 
Continued to 4/25/22 at 9:00 a.m. Dept. 9 by Court. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-01742 
CASE NAME: CAPITAL ONE BANK VS. UDO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  The parties previously stipulated to a 
settlement of this case in the total sum of $2,114.67, and they agreed that the court would retain 
jurisdiction to enforce its terms. (Pl. Exh. A passim). The court dismissed the case on January 
26, 2021, and it retained jurisdiction to enforce the settlement pursuant to Code of Civil 
Procedure section 664.6.  
 
Defendant made payments in the total sum of $1,114.67. But Defendant failed to continue 
making payments as required by the terms of the settlement agreement. Also according to its 
terms, upon default the Defendant would be responsible for the entire balance owed, less any 
payments made to date. The settlement agreement provided that if Defendant defaulted, he 
would also be liable for any court costs.  (See Pl. Exh. A., p. 2, lines 12-19). 
 
The balance now due is the principal sum of $1,000 (i.e., the settlement amount minus prior 
payments), and costs in the amount of $575.00   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will execute and enter judgment for $1,575.00. 
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 8.  TIME:  9:00   CASE#: MSL20-04056 
CASE NAME: AGUILERA VS. WESTERN DENTAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WESTERN DENTAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Before the Court is an unopposed Motion for Summary Judgment (“MSJ”) filed by Defendant 

Western Dental Services Inc. (“Western Dental” or “Defendant”). The MSJ relates to the 

Complaint filed by Plaintiff Dora Aguilera (“Aguilera” or “Plaintiff”). Plaintiff’s Complaint for 

Damages alleges negligent dental treatment by a Western Dental office in El Cerrito.  

For the following reasons, Defendant’s motion is granted. 

Request for Judicial Notice 

Defendant requests judicial notice of the Complaint in this action, Plaintiff’s opposition to 
Defendant’s Demurrer dated February 2, 2021, documents filed with the Court on or before 
June 10, 2021, and Plaintiffs declaration dated July 20, 2021 and filed July 21, 2021. 

The Court grants the request, but not the truth of any reasonably disputed matters contained 
therein. (Evid. Code § 452(d); see also Fremont Indemnity Co. v. Fremont General Corp. (2007) 
148 Cal.App.4th 97, 113 [“Although the existence of a document may be judicially noticeable, 
the truth of statements contained in the document and its proper interpretation are not subject to 
judicial notice if those matters are reasonably disputable.”] [emphasis original].) 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) Even though the instant MSJ is unopposed, the Court cannot grant 
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summary judgment unless Defendant meets its initial burden. (See Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed despite 
lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
meets his initial burden, summary judgment cannot be granted “even if the opposing party does 
not respond sufficiently or at all.”].) The scope of the defendant’s initial burden is defined by the 
pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Factual Background 

Plaintiff alleges that on February 25, 2019, she went to Western Dental because she was 
experiencing “peeling” of mouth and gum tissue. (UMF 1.) According to Western Dental’s 
records, Plaintiff first presented to their offices on February 19, 2019. (UMF 2.) Plaintiff received 
her first deep cleaning on February 26, 2019. (UMF 4.) At her second deep cleaning session on 
February 28, 2019, Plaintiff experienced “bleeding that lasted for several hours.” (UMF 6, 7.) 
Plaintiff returned for a regular cleaning on March 4, 2019 but left without treatment due to 
complaints of pain. (UMF 8.) Plaintiff alleges that at that third session she refused service and 
requested a different dentist “because of the terrible experience I had previously endured.” 
(UMF 9.) 

Defendant referred Plaintiff to UCSF with a complaint of oral thrush on July 11, 2019. (UMF 10.) 
At that time, Plaintiff’s “illness was very advanced and the fungal infection had affected my 
hearing, my eyes and the outside skin on my face.” (UMF 11.) 

Plaintiff began receiving treatment at UCSF during July and August 2019. (UMF 12.) At that 
time, Dr. Jones Kyle told Plaintiff that the treatment at Western Dental Services may have been 
negligent. (UMF 13.) Plaintiff began looking for legal assistance that same day. (UMF 15.)  

In a Questionnaire Plaintiff completed with Levy Law firm, Plaintiff stated that she suspected 
negligence when Western Dental Services Inc. “performed the second part of deep cleaning, 
and when they sent me to another dentist.” (UMF 16-18.) Nearly a year later, on October 26, 
2020, Plaintiff filed her Complaint in this Court. (UMF 21.) In pleadings in this case (specifically 
her Opposition to Defendant’s Demurrer), Plaintiff claimed she did not suspect negligence until 
“around March of 2020.” (UMF 22.)  

Analysis 

Defendant moves for summary judgment on the grounds that Plaintiff’s claim is precluded by the 
statute of limitations in CCP § 340.5.  

Pursuant to CCP § 340.5 an action for negligence against a health care provider must be 
brought within “three years after the date of injury or one year after the plaintiff discovers, or 
through the use of reasonable diligence should have discovered, the injury, whichever occurs 
first.”  

“[T]he uniform California rule is that a limitations period dependent on discovery of the cause of 
action begins to run no later than the time the plaintiff learns, or should have learned, the facts 
essential to [her] claim.” (Gutierrez v. Mofid (1985) 39 Cal.3d 892, 897 [emphasis original].) A 
plaintiff has reason to discover a cause of action when she “has reason at least to suspect a 
factual basis for its elements.” (Norgart v. Upjohn Company (1999) 21 Cal.4th 383, 398 
(“Norgart”).) Under the discovery rule, suspicion of one or more of the elements of a cause of 
action, coupled with knowledge of any remaining elements, will generally trigger the statute of 
limitations period. (Id. at p. 398, fn. 3.) Norgart explained that by discussing the discovery rule in 
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terms of a plaintiff's suspicion of “elements” of a cause of action, it was referring to the “generic” 
elements of wrongdoing, causation, and harm. (Id. at p. 397.) 

The pertinent facts are undisputed: Plaintiff admitted in her Dental Negligence Questionnaire to 
attorney Dane Levy that she became aware of negligence at the time of her second deep 
cleaning. (UMF 18.) Plaintiff had that treatment on February 28, 2019. (UMF 6.) Her Complaint 
was not filed until over one year later, on October 26, 2020. 

Even assuming arguendo that Plaintiff did not become aware of negligence until her referral to 
the UCSF Medical Clinic (UMF 13), she received treatment there in July and August of 2019. 
(UMF 12.) That was also over a year before she filed her Complaint on October 26, 2020.  

In light of the undisputed material evidence presented to the Court, Plaintiff was aware of her 
injuries more than one year before filing her Complaint. Her declaration to the contrary in 
Opposition to Defendant’s Demurrer is inconsistent with the evidence that she was aware of 
negligence as early as February 28, 2019 but not later than August of 2019. 

Furthermore, although CCP § 364 provides for a 90 day extension of the one-year statute of 
limitations, it requires notice to the Defendant “within 90 days of the expiration of the applicable 
statute of limitations.” (CCP § 364(d).) There is no evidence that Plaintiff gave such notice to 
Defendant. As a consequence, Plaintiff’s claim against Defendant for negligence is time-barred 
by CCP § 340.5. The motion for summary judgment is granted. 
 

  

 9.  TIME:  9:00   CASE#: MSL21-00509 
CASE NAME: CITIBANK VS. GONZALEZ 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  The parties previously stipulated to a 
settlement of this case in the total sum of $5,134.29 in the event of a default, and they agreed 
that the court would retain jurisdiction to enforce its terms. (Pl. Exh. A passim). The court 
dismissed the case on August 10, 2021, and it retained jurisdiction to enforce the settlement 
pursuant to Code of Civil Procedure section 664.6.  
 
Defendant made payments of $1,400.00. But Defendant has failed to make regular monthly 
payments of approximately $200.00 per month, as required by the terms of the settlement 
agreement. Also according to its terms, upon default the Defendant would be responsible for the 
entire balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $3,734.29 (i.e., the settlement amount minus prior 
payments), and costs in the amount of $577.00.   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will execute and enter judgment for $4,311.29. 
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10.  TIME: 10:00   CASE#: MS22-0076 
CASE NAME: KRANZ VS. CLARK 
JURY TRIAL 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for jury trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

11.  TIME: 10:00   CASE#: MSL20-05314 
CASE NAME: DISCOVER BANK VS. ALHALEMI 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


